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cited in its favour. This was the passage from the judgment of
Sir Edward Simpson in Scrimshirev. Scrimshire,1 where he said:
*As both panics, by celebrating the marriage in France, have sub-
jected themselves to the law of that country relating to marriage, and
as their mutual intention must be presumed to be that it should be a
marriage or not according to the law of France, I apprehend it is not in
the power of one of the parties, by leaving the place, to draw the
question of marriage or contract adaliud examen^ to be tried by different
laws than those of the place where the parties contracted/
These remarks were made over two hundred years ago when
the prevalent belief appears to have been that only if the parties
were subject to the jurisdiction of, say, the French courts
would the formal validity of the marriage be governed by
French law, and in the view of one learned writer all that Sir
Edward Simpson was at pains to explain was that by marrying
in France the parties must be presumed to have subjected
themselves to the jurisdiction of the local courts.2 Later
decisions, however, have gradually distinguished jurisdiction
from choice of law and have restated the authority of the lex
loci celebrationis in more absolute terms.3 In any event, to say
that the presumed intention of the parties is to subject the
formal validity of their marriage to the law of the country
where they marry is far from saying that they can exclude that
law by showing a contrary intention. If such were the position,
the principle locus regit actum would in this context be reduced
to impotence.
Another effect of the Taczanowska decision is to allow almost
illimitable scope to the rule that in certain circumstances the
validity of a marriage abroad may be tested by reference to the
common law. The previous authorities, as we have seen, appear
to have subjected the application of the test to two conditions.
First, compliance with the local forms must have been in-
superably difficult or repugnant to the conscience* The parties
in the instant case were confronted with no such obstacle.
Secondly, the parties must be British subjects.4 Nationality,
indeed, is not normally an effective connecting factor in private
international law and it would be more reasonable to make the
1	(1752), 2 Hag. Con. 395, 411. Supra,?.
2	7 I. & C.Z.g. 226-34 (Mendes de Costa).
3	See the passages cited supra, p. 331, including one from the judgment of
Sir Edward Simpson in Scrimshire v. Scrtmshirt.
4	In Martin v. Martin and May (1928), 28 SJ. 612, referred to in 7 /. £*f
. 247, note 41, the husband alone was a British subject.

